WHAT S. 3128 WILL REALLY ELIMINATE . ..

IMPACTS

EVIDENCE

Shakedown lawsuits against food companies by
Proposition 65 plaintiffs’ lawyers

e “Bounty hunter” litigation only benefits private lawyers, not the public
interest.

e S. 3128 will ensure that food safety and labeling standards are not set by
California trial lawyers.

Over 900 lawsuits brought
since 2000 and over $35
million in attorney’s fees
collected by private
plaintiff's lawyers

Welcome to

ldaho

Home of the ldaho Potato*

Proposition 65 warnings that needlessly scare
consumers and discourage them from eating safe,
healthy foods

e Suits have been brought to impose cancer warnings on fish, whole grain
hot cereal, red wine vinegar, and chocolate

e Based on State of California data, future targets could include prunes,
asparagus, coffee, and wheat bread.

Numerous lawsuits
threatened and litigated.

Over 100 60-day intent to
sue notices have been sent
on food products

*WARNING: This product
is known to the State of
California to cause Cancer.

The imposition on consumers in 49 states of
California’s inaccurate and confusing warnings
messages

e Most consumer products are shipped nationwide. This means consumers
in states outside California receive products labeled: “WARNING: This
products is known to the State of California to cause cancer and birth
defects and other reproductive harm”

e These warnings are based on Proposition 65’s unique standards that
require a warning at levels that differ from Federal standards and those of
most other states and health regulatory agencies by an order of
magnitude.

Consumer complaints from
all states regarding
Proposition 65 warnings are
commonplace

Food safety regulation by lawyers and litigation rather
than health professionals

e Because they grow out of litigation and settlements, warning standards are
set by plaintiff's lawyers and are rarely based on sound risk assessments

e California judges are not equipped to review appropriateness of these
standards.

Once a chemical is on the
Prop. 65 list, warning
standards set through
litigation are not reviewed
by any health or food safety
agency




PROPOSITION 65 AND FOOD SAFETY: A MISLEADING AND LITIGIOUS SCHEME

PROPOSITION 65 ENACTED

Unless a company provides “clear /" Plaintiff's lawyer L
Law requires State of California to and reasonable” warning for minute / discovers a trace of a \ . If public prosecutor fails to Company is “presumed guilty”
d : P ! \ Lawyer issues “60-day” P P
create list of carcinogens, reproductive exposure with no health effects, it is | listed chemicalina | 0 P 0 T ren file suit in 60-days, and must provide cancer/
toxins and to provide for warnings to subject to private and public Igwsu_its =S product, either through |5 with an “offer” invit’in a —» plaintiff's files suit, often —#{ reproductive harm/birth defect
consumers before exposure and penalties of $2,500 day / violation \internet research, testing,/’ “seitlement” 9 demanding thousands in warning for any exposure to
plus plaintiff's fees and costs ' or other available K attorneys’ fees chemical on list unless. . .
N \ information /
n n - AN s
"knO\I;\;f]E (t):) ((::r;i?elcf:i;sncer/ —ﬁ 3. State’s “Qualified Experts” ‘ ***** A ‘ 11
reproductive harm in _ , T . B v v
humans or animals is Shmen_celadwzory boards re Vi)e.lw afd dllt.'or.]al Because of the Regardless of Federal statutory language or Warning is
maintained by Cal/EPA chemicals to determine suitability for listing presumption of gu_llt and agency positions, enforcers nearly always reject governed by
(OEHHA) v abs?ncfe (;: mbeanl?gful companies’ attempt to assert Federal preemption Federal law
safe harbors, ; ; ;
: — Until late 1990s, chemicals were selected for the shakedown process (mercury in tuna, PCBs in chicken)
Chemicals added to list in evaluation by the Science Advisory Board, by beains — : -
three wavs: ) : B - | 9 No significant risk levels” must be proven
y matching their EPA-IRIS number to the winning | PP Company can
. B | Y by complex scientific risk pany
$ California Lotto numbers! i ] d t <4 | establish exposure
: . Knowing that food companies can only and exposure assessments below
1. “Automatic” Listin mount a defense by spending thousands (feading to a "battle of the experts”) | "no significant risk” [
' g “P-»  2.*Authoritative Body” Listing on experts, scientific studies, and trial, glevel
# L 2 plaintiffs often sue food manufacturers |4 Chemical on list for less than 1 year |«
and retailers for minute exposures w
Chemicals identified as Chemicals identified by / associated with foods that are safe,
known or probable US EPA, NIOSH and others as / nutritious, and enjoyable Chemical is “naturally occurring” |4 )
human carcinogens or human carcinogens or repro. Other_warnlng
reproductive t_oxi'cants toxwafrt\ts magl_be added tto list Warnings required by Faced with the prospect of cancer H L | exemptions apply |«
are add_ed FO list if th?y aiter public commen settlement must say warnings and an expensive trial, e N
meet criteria of certain v the chemical in the food companies are often forced into //Plaintiffs contend that chemicals are not\\‘
organizations Non-governmental entities product is *known to settlements that produce no public | |/ “neturally occurring if dispersed |
¢ such as IARC may also cause” cancer or benefit and only enrich plaintiffs’ I after th)é Industrigl Revolpution \;
identify chemicals for listing | /| | reproductive harm, lawyers* " (Lead in chocol : “Safe use” determination
Chemicals meeting # / even when there is ¢ (Lead in chocolate, mercury in tuna) (SUD) granted by OEHHA.
| | no scientific basis
these criteria may be | L '
added to the list Objections to listing from US™ | resulting in . . . Settlements must be ¢
without notice or FDA or other interested ‘ approved by court , _
comment agencies/parties may be ignored [ ' Settlements often contain SUDs cannot be
by OEHHA. “ v v warning “thresholds” arbitrarily | issued after a
|, . California’s AG California’s AG may selected by plaintiffs’ lawyers notice has been
: * Scaredand does not object; object to or appeal the sent by a
Redardl ¢ OEHHA s also confused *. | settlement may be settlement, forcing # plaintiff, unless
egardless of exposure, responsible for setting | % consumers | entered by court companies to litigate » q the application
nat‘ural occurrence of “safe harbor” numbers for | /™ in all states issue further Bec?usg manu acturgrf o not was complete
chgmlcal, or other‘ gdverse daily exposure levels || “Meeeecececeon- K ‘ make Callfornla-speqflc versions before the notice
impacts on nutrition or f “ 0 N of many products, this leads to a
health, OEHHA adds \—V \ national warning program based on
chemical to list Safe harbor levels do not say what 'f g b = ovel California’s Prop 65 statute
amount or concentration of a chemical Even“! AG OZS noto ,J,eCt attriay C?w; evel, AG or
is permissible in a food, and almost |nterestef pa}rtlefs :layl_a_lppga Judgment, Only 3 SUDs have been
c . never consider nutrition impacts. orcing futher litigation. issued in the 20 year
urrent list has over ) . \ \ hist ) ition 65
750 chemicals Food companies are required to prove \ \ 4 v FINAL JUDGMENT IStory or Froposition 6o,
. ; ! in court that the safe harbors are not - | Appellate court reverses, ] Plaintiffs look for next target none have been issued
including alcohol, i . . Appellate court affirms 9 for food products
aspirin and Vitamin Al ( _appropriate ) process begins again P
mercury in tuna, arsenic in water

*THE REAL COSTS OF PROPOSITION 65
In the period from 2000 to 2005, private Proposition 65 bounty hunters have brought over 900 separate lawsuits and have recovered attorneys’ fees in excess of $35,000,000.
Dollar for dollar, the attorneys’ fee recovery for these cases outnumbers the civil penalty awards by a factor of 7, on average.
These numbers demonstrate that these cases do not protect the safety of consumers; they generate revenue for plaintiff's lawyers.



PROPOSITION 65 BENEFITS PRIVATE ATTORNEYS, NOT THE PUBLIC

Prop. 65 settlement
dollars paid in private

Percent of

cases Attorneys’ settlement going Civil
Year (incl. attorneys’ fees) fees to attorneys’ fees* penalties
2000 $9,030,974 $5,675,457 63% $590,712
2001 $7,584,034 $4,704,800 62% $559,875
2002 $6,443,808 $3,676,455 57% $325,015
2003 $8,090,248 $5,290,940 65% $566,300
2004 $15,385,638 $12,656,669 82% $1,857,508
2005 $9,892,989 $6,145,768 62% $1,414,800
Six Year
Total $56,427,691 $38,150,089 $5,314,210
Six Year
Average $9,404,615 $6,358,348 65% $885,702

* |In addition to attorneys’ fees, “Prop. 65 settlement dollars paid” includes additional payments that go
directly to the plaintiffs or are steered to organizations that work in conjunction with plaintiffs.

SOURCE: Office of The California Attorney General, data available at http://ag.ca.gov/prop65/index.htm




